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Massachusettsresidents with criminal records oftenface unique challenges
when re-entering society. Among these challenges are barriers to securing
employment and housing —key parts of productive participation in our society
and critical pathways to economic security.

Because we recognize the importance of access to employment and housing, we
have prepared this guide to help educate residents on their basicrightsinthese
areas. Ifyou believe that your rights have been violated, we encourage you to
fileacomplaintwith the Attorney General’s Civil Rights Division. There are many
ways to reachus:

» Online: Complete a Criminal History E-Complaint at
http://www.mass.gov/ago/consumer-resources/your-rights/civil-rights/
criminal-history-civil-rights-complaint.html;

» By Mail: Send a completed Criminal History Complaint form to the Civil
Rights Division atOne Ashburton Place, 18th Floor, Boston, MA 02108;

» By E-mail: Email acompleted Criminal History Complaintform to the Civil
Rights Division at civilrights@state.ma.us;

» By Phone: Call (617) 963-2917; or

» InPerson: Visitthe CivilRights Divisionon Monday through Friday
betweenthe hours 0f9:30a.m.and 4:30 p.m. at 100 Cambridge Street,
11th Floor, Boston, MA 02114.

Becausethe CivilRights Divisionreceives many complaints, thetimeittakesto
revieweachcomplaintcanvary.Wewilldoourbesttocontactyoutodiscuss
your complaint within one week of receipt. If you already have filed a complaint
with the Civil Rights Division and wish to inquire about the status, you should
contact us by calling (617) 963-2917.

Information provided in this booklet is for informational purposes and does not
constitute legal advice or legal representation.
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Employment

There are anumber of rules thatapply whenindividuals with criminal records
seek employment.

What Employers May Not Ask

» Statelaw prohibits mostemployers fromaskingaboutan applicant’s
criminal history on an initial job application.

> Exception: Some employers are permitted to ask aboutan applicant’s
criminalhistory. Examplesinclude certainjobsthatinvolve workingwith
young children or working at financial institutions.

» ltisalways illegal foremployers to ask an applicant or employee to provide
acopy ofhis orherown criminal offenderrecordinformation (CORI) or
arrest records.

» State law prohibits most employers from asking about the following - at
any stage of the hiring process:

> Criminal cases that did not end in a conviction (including CWOFs);

> Anarrestordetention (e.g.beingheld atapolice station) thatdid not
end in aconviction;

> Afirstconvictionfordrunkenness, simple assault, speeding, minortraffic
violations, affray, or disturbance of the peace;

> Convictionsforamisdemeanorwhere the date ofthe convictionOR
thereleasefromincarcerationwas5ormoreyearsago, provided there
were no subsequent convictions in the last 5 years;

> Juvenilerecords, exceptforjuvenile casesthattransferredfromthe
Juvenile Courttoanadultcourtand where the juvenile wastried asan
adult; or

> Sealed criminal records (which may be reported as “No Record”).

» However, an employer may ask about criminal convictions if:

> The applicantis applying for a position for which certain convictions
disqualify the applicant under state or federal law, or

> Theemployeris prohibited by stateorfederallawfromemploying
individuals whohave been convicted of certain criminal offenses.

» State agencies are required to wait until the final stage of the hiring process
(after they find an applicant otherwise qualified for a job) to ask questions
about criminal records. See e.g., Executive Order No. 495.
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What Employers Are Permitted to Ask

» After the initial job application, employers may ask an applicant about:

> Felony convictions at any time (if the records are not sealed); and

> Misdemeanor convictions (if the records are not sealed) that were not
first-time convictionsforthe following offenses: drunkenness, simple
assault, speeding, aminortrafficviolation, an affray, or disturbing the
peace.

» Employers are required to obtain an applicant’s written permission before
accessing his or her CORI records.

» Ifanemployer makesan adverse decisionbasedonanapplicant’'s CORI
(such as adecision not to hire the applicant), the employer is required
togivetheapplicantnoticeand providethe applicantwithacopyofhis
orher CORI. Ifan employer obtains criminal history information through
a “consumer report” prepared by a consumer reporting agency (such
as TransUnion, Experian, and Equifax, or other background screening
companies)andtakesanyadverse actionbasedoninformation contained
inthereport,theapplicantis entitledtonotice andacopy ofthereport, as
well as an opportunity to correct/explain any errors.

Addressing Sealed Records

» A job applicant whose criminal records are sealed does not have to
provide an employer with any information about the sealed case or
charge(s) atany stage ofthe hiring process. Inresponse to any inquiries
regardingasealedcriminalcaseorcharge,ajobapplicantmayanswerthat
he or she has “No Record.”

» Sealed criminalrecords may notbe usedtodisqualifyanapplicantfor
employmentwith the Commonwealth or any political subdivision thereof.

Individual Review of Criminal History Information

» Employersthathave apolicy or practice of automatically rejecting any
job applicantwith a criminal record may be violating state and federal
civilrightslaws because using criminalrecordsinthiswaycanhavea
disproportionate effect on protected groups, including racial minority
groups.

» Inmostcases,employersshould conductanindividualizedassessment
beforedeterminingthataparticularcriminalrecorddisqualifiesan
individual for a particular job. Relevant considerations generally should
include:
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> Thefactsorcircumstances surroundingthe offense orconduct;

> The number of offenses for which the individual was convicted;

> Age at the time of conviction, or release from prison;

> Evidence that the individual performed the same type of work, post-
conviction, withthe sameoradifferentemployer, withnoknown
incidents of criminal conduct;

> Thelength and consistency of employment history before and after the
offense orconduct;

> Rehabilitation efforts, e.g., education/training; and

> Employmentor character references and any otherinformation
regarding fitness for the particular position.

Seee.g., EEOCEnforcement Guidance: ConsiderationofArrestand Conviction Records,
http.//www.mass.qov/aqo/docs/civilrights/eeoc-quidance-arrest-conviction.pdf.

Summary of Rules Applicable to Most Employers

Job Later During Never
Application Hiring Process
May NOT May ask aboutany Never permitted to ask about:
ask about felony convictions 1. Criminal casesthatdid notendin
criminal (if notsealed) : S
history and misdemeanor aconviction;
on initial convictions that 2. Anarrestorcriminaldetention
application. were not first-time thatdidnotendinaconviction;

convictions for
drunkenness, simple
assault, speeding, a
minor traffic violation,
an affray, or disturbing
the peace.

3. Afirst conviction for
drunkenness, simple assault,
speeding, minor traffic violations,
affray,ordisturbanceofthe peace;

4. Convictions for a misdemeanor
where the date of the
convictionORthereleasefrom
incarceration was 5 or more years
ago, provided there were no
subsequent convictions in the last

5 years;

5. Mostjuvenilerecords unless tried
as an adult; and

6. Sealed criminal cases.

Never permitted to ask applicant/
employeetoprovideacopy ofhisor
her own CORI.
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Housing

There are fewer specificrulesforhousing providers thanthere are for
employers, but housing applicants do have certainrights.

Basic Rights and Restrictions

» Housing providers are required to obtain an applicant’s written permission
before accessing his or her CORI records.

» Ifahousing provider makes an adverse decision based on an applicant’s
CORI(suchasadecision nottorenttothe applicant), the housing provider
is requiredto give the applicant notice and provide the applicant with
acopyofhisorher CORI.Ifahousing providerobtainscriminalhistory
information through a “consumer report” prepared by a consumer
reportingagency (suchas TransUnion, Experian, and Equifax, or other
backgroundscreeningcompanies) andtakesanyadverseactionbased
on information contained in the report, the applicant is entitled to notice
and a copy of the report, as well as an opportunity to correct/explain any
errors.

» |tisillegalforhousing providerstoaskanapplicantto provide acopy of
his or her own CORI or arrest records.

Individual Review of Criminal History Information

» Housing providers that have a policy or practice of automatically rejecting
any applicantwithacriminalrecordmaybeviolatingstateandfederal
civilrightslawsbecauseusingcriminalrecordsinthiswaycanhavea
disproportionate effectonprotected groups, including racialminority
groups.

» Inmostcases, housing providers should conductanindividualized
assessmentbefore determining thata criminal record disqualifies an
applicant for housing. Relevant considerations generally should include:

> The nature and severity of a conviction;

> Theamountoftimethathas passedsincethe criminalconductoccurred;
> The facts or circumstances surrounding the offense or conduct;

> The age of the individual at the time of the conduct;

> Evidencethatthe individualhas maintained a good tenant history
before and/or after the conviction or conduct; and

> Evidence of rehabilitation efforts.

See e.g., HUD Guidance on Application of FHA Standards to the Use of Criminal Records,
http.//www.mass.qov/ago/docs/civilrights/hud-ogcquidappfhastandcr.pdf (2/10)
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» Individuals whohave been convicted of (1) sexual offenses and subjected
toalifetime sexual offender registration requirement, or (2) drug-
related criminal activity involving the manufacture or production of
methamphetamine on the premises of federally-assisted housing, are
permanently prohibited from admission to federally-assisted housing
developmentsandareonly eligible foradmission to state-funded housing
developmentsifthey can establish sufficient mitigating circumstances.

Other Resources

Additional Information & Help Sealing Records

» GreaterBostonLegal Service’s CORI&Re-EntryProject:
https://www.gbls.org/our-work/cori-and-re-entry-project

» Mass Legal Help: http://www.masslegalhelp.org/cori

Request a Copy of Your CORI

» Department of Criminal Justice Information Services:
http://www.mass.gov/eopss/crime-prev-personal-sfty/bkgd-check/cori/

Massachusetts Commission Against Discrimination (MICAD)

» MCAD Fact Sheet, Criminal Offender Record Procedure Reforms:
http://www.mass.gov/mcad/resources/employers-businesses/criminal-
records-fact-sheet.pdf

» MCAD Regulations, 804 CMR 3.02 (“Permissible Inquiries”):

http://www.mass.gov/imcad/pubs-regs/statutes-regs/804-cmr-03-00-mcad-
gen.html

Other Re-Entry Services

» “Coming Home Directory,” A Resource Directory of Offender Reentry
Services in Greater Boston:

http://www.ma-atr.org/Images/coming_home_directory.aspx
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Office of Attorney General Maura Healey

(617) 963-2917
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